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INTRODUCTION

This case turns on two principa issues (1) are unincorporated business trusts that do
not make loans, do not accept deposits, and do not do mogt of the things banks do, neverthdess
“moneyed corporations’ for purposes of the sx-year limitations datute in R.SMo. 8§ 516.420;
ad (2) even if a separate defendant, a mortgage company that makes loans secured by red
estate, could be consdered a “moneyed corporation,” which relators deny, should relators be
subject to the same Hatute of limitations that applies to the mortgage company simply because
they were ultimate purchasers of loans that the mortgage company originated?

1 The Appropriate Standard of Review isDe Novo.

The trid court decided the limitations issue on a motion for judgment on the pleadings,
the equivdent of a motion to dismiss. The trid court most certainly did not deny the motion
because there were undeveloped facts, to the contrary, it relied on the facts alleged and the
matters of record the parties submitted. Yahne v. Pettis County Sheriff Dep't, 73 SW.3d 717,
719 (Mo. Ct. App. W.D. 2002). Moreover, it is manifesly improper for plantiffs to now rely
on new “facts’ and matters not submitted to the trial court. See, eg., Seater v. Seater, 42
SW.3d 821, 822 n. 1 (Mo. Ct. App. E.D. 2001); Sate ex rel. Ford Motor Co. v. Westbrooke,
12 SW.3d 386, 392-93 (Mo. Ct. App. SD. 2000) (same rule gpplies in prohibition
proceedings). Paintiffs did not argue in the trid court that the record was undeveloped or thet
there were factsin dispute, and they should not be alowed to do so in this Court ether.

2. Respondent Has Not Established that Relators are Moneyed Corporationsas

Defined in Walton Construction.
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It does not eevate form over substance to suggest that when the Legidature used the
word “corporation,” it did not mean “busness trus.” In Missouri, we presume the Legidature
knows how the laws are being interpreted, and that it means what it says. See, e.g., Centerre
Bank of Crane v. Director of Revenue, 744 SW.2d 754, 760 (Mo. 1988).

Faced with explaning how an unincorporated trust could possibly be a *“corporation,”
respondent tries unsuccessfully to create doubt. Contrary to respondent’s suggestion, however,
statutory business trusts did in fact exist when R.S. Mo. § 516.420 was enacted. As shown by
one of respondent’s own cases, Sate Sreet Trust Co. v. Hall, 41 N.E.2d 30, 34 (Mass. 1942),
such trusts “have been recognized for many years as a common and lawful method of transacting
busness” the Hall court in fact noted the “grest body of law” with respect to such truds,
beginning withitsdecigonin Alvord v. Smith, 5 Pick. 232 (1827).

Respondent cites Hall and Swartz v. Sher, 184 N.E.2d 51 (Mass. 1962), for the
propostion that “severa courts have hdd that a business trugt fdls within the legd definition
of a corporation for purposes of state corporation laws and taxation.” But neither case supports
such a sweeping generdization. The issue in Hall was whether minority owners of interests in
a busness trust could comped dissolution of the trust. While the court noted that “a business
trust has for many purposes been regarded as a partnership and some of the principles of the
lav governing partnerships have been applied to them,” id. a 31 (emphass added), it
recognized that such trusts were nether partnerships nor corporations, but rather entities sui

generis!  The sole issue in Swartz was whether a business trust was a recognized entity that

While the business trust in Hall was sad to be “taxed as a corporation upon its income
(continued...)
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could pass clear title to rea estate. Id., 184 N.E.2d a 54-55. The court in Swartz spedficdly
stated, id. at 53: “[t]o be sure such trusts are not corporations....”

Respondent dmilaly druggles in trying to characterize relators as  “moneyed.”
Respondent cites Securities Industry Ass'n. v. Clarke, 885 F.2d 1034 (2d Cir. 1989), for the
propogition that isuing asset-backed notes is an activity “fdling within the ‘incidental powers
of a bank.” (Resp’'t Br. 62). But the issue in Clarke was whether a national bank that issued
such notes was violaing section 16 of the GlassSteagd Act, 12 U.S.C. 88 24, 378(a) (1982),
which prohibited commercid banks from engaging in activities traditionaly undertaken by
invesment banks. Nothing in Clarke says that an entity that issues asset-backed notes has
“banking powers’ for the purposes of R.S.Mo. § 516.420.

In fact, 12 U.S.C. § 24 suggedts tha relators in fact do not exercise banking powers. The
datute ligs the “incidentd” powers Congress regarded as “necessary to carry on the business
of banking:”

[1] discounting and negotiating promissory notes, drafts, bills of exchange, and

other evidences of debt; [2] recelving deposts, [3] buying and sdling exchange,

coin, and bullion; [4] loaning money on persond security; and [5] obtaining,

1(....continued)
under an act of Congress...,” id. a 33, the relator trusts indentures specificaly sate that

relators “will not be characterized as an association....taxable as a corporation.” (Resp't App.,
Suggestions in Opposition to Petition for Writ of Prohibition, Tab. 25, p. 15, para (1)).
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issuing, and dreulating notes according to the provisons of title 62 of the

Revised Statutes.?
A review of relators organizationa documents — Gee App. to Br. of Rdators at A059) — shows
that a mogt, relators issue notes and residud interest certificates. Although these are activities
that any company can undertake, dl companies certanly are not “moneyed corporations.” See,
e.g., Walton Construction, 984 SW.2d a 154 (rgecting the argument that all for-profit
corporations are “moneyed’).2 Moreover, 12 U.S.C. § 378(a)(1) makes it clear that the bright
line between commercid and invetment banking is accepting deposts, something relators do
not do. That section providesthet it is unlawful:

[flor any person, firm, corporation, association, business trust, or other smilar

organizetion, engaged in the busness of isuing, underwriting, sdling, or

°Title 62 of the Revised Statutes refered to here was in the origind “this Title”
congding of 88 5133 to 5243, which are now codified in a number of sections of Nationd
Bank Act. Mos of these sections ded with capitaizing national banks and bank holding

companies, atopic that does not involve relaors.

SRespondent’'s  position aso completely ignores the ocourt’'s holding in Retailers
Collateral Security Trading Corp. v. State of New York, 176 N.Y.S.2d 429 (App. Div. 1958),
which relators cited in their opening brief. (See Br. of Relators at 24, n. 11). The court’s
holding in Retailers Collateral recognized that just because a company made loans did not
mean it was “subject to the banking laws’ such that it qualified as a moneyed corporation. Id.
a 430-31. Respondent failed to address Retailers Collateral and the indruction it provides
in interpreting the phrase “moneyed corporation.”
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digributing, a wholesde or retal, or through syndicated participation, stocks,

bonds, debentures, notes, or other securities, to engage at the same time to any

extent whatever in the busness of recelving deposits subject to check or to

repayment upon presentation of a passbook, certificate of depost, or other

evidence of debt, or upon request of the depositor.
Under the Nationa Bank Act, then, the quintessential “banking power” is the power to accept
deposits.  Reators do not have that power, and do not accept deposts. They cannot be
“moneyed corporations.”

The other cases on which respondent relies to aqgue that relators are “moneyed
corporations’ are readily diginguishable. Marble Mortgage Co. v. Franchise Tax Board, 241
Cad.App.2d 26 (1966), is not rdevat because it defines a dffaet term (“finencd
corporation”) under the law of a different state (Cdlifornia). In fact, plantiffs use of brackets
and parentheses® to suggest that the Marble Mortgage court equated “finendid” and “moneyed”
is highly mideading — the latter term does not appear in Marble Mortgage. The court in Grice
v. Anderson, 96 SE. 222 (S.C. 1918), held that a “moneyed corporation” under South Carolina
lav was “a corporation organized with intention to accumulate wedth,” i.e., any corporation
“organized for profit” Id. a 224. Planly Missouri does not consder al for-profit
corporations to be “moneyed.” Walton Construction, 984 SW.2d at 156.

3. Respondent Cannot Show that SMC Lending is a Moneyed Corporation, Either.

“Br. of Resp't a 28 & n. 6.
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In an attempt to gpply a different statute of limitations to relators, respondent argues that
the separate defendant SMC Lending is a "moneyed corporation” because it lends money and
slsitsloansin the secondary market. Respondent iswrong for a number of reasons.

Firg, nather of these activities fit within the Walton Construction ddfinition, a
definition that respondent nowhere chalenges.  Second, the authorities on which respondent
relies do not support the assertion that SMC Lending has “banking powers”  Reators dready
explained that Fielder v. Credit Acceptance Corp., 19 F.Supp.2d 966 (W.D. Mo. 1998), dealt
not with a mortgage company, but an auto title loan company that “ma[de] loans on pledges,” and
that Hobbs v. National Bank of Commerce, 101 F. 75 (2d Cir. 1900) is disinguishable on two
bases. Firg, the issue in Hobbs was whether New York's “moneyed corporation” statute of
limitations applied equaly to domestic and foreign corporations. Id. a 75. Second, the court
in Hobbs had aready found that the lender at issue “had power to make loans upon pledges and
deposits” See Hobbs v. National Bank of Commerce, 96 F. 396, 397 (2d Cir. 1899).

As described above, both Marble Mortgage v. Franchise Tax Board and Grice v.
Anderson are diginguishable because they ded with the law in different dates that are not in
harmony with Missouri and New York. The same is true of Morris & Essex Inv. Co. v. Director
of Division of Taxation, 161 A.2d 491 (N.J. 1960), in which the issue was whether a mortgage
company was taxable as a “financid business’ under a New Jersey dtatute that defined “financia
busness’ to indude any “mortgage finendng businesses” Id. at 493 (quoting N.JS.A. 54:10B-
2; The Morris Plan Co. of San Francisco v. Johnson, 100 P.2d 493 (Cal. Ct. App. 1940)

(court defined “financid corporations’ as “corporations deding in money as didinguished from
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other commodities”)). That definition is certainly far more encompassng than the definition
of “moneyed corporation” adopted in Walton Construction.

Respondent aso wrongly suggests that New York law — specificdly N.Y. Rev. Stat., vol
[1, L. 1874, Chap. 324 — deems mortgage companies to be “moneyed corporations.” In fact, the
datute (“An act reaive to moneyed corporations..”) applies to “[€]very trudt, loan, mortgage
Security, guaranty or indemnity company or association..which receive deposits of money...”
(itdics added). Like the Nationd Bank Act, New York law suggests tha unless the entity
receives depogits, it is not exercising banking powers.

Respondent aso makes the illogicd agument that SMC Lending is a moneyed
corporation because it is “subject to regulaion by the Missouri Divison of Fnance.” Actualy,
R.SMo. 8§ 443.800 et seg. only gives the Dividon of Finance the authority to license and
require reports from mortgage brokers. Further, just because the Divison of Finance has the
power to regulate “the banking business of this state” (R.S.Mo. § 361.020(1)) does not mean
that a mortgage broker subject to licenang by the Dividon of Finance therefore “has banking
powers.” It makes much more sense to hold that entities that have “banking powers’ are those
subject to Chapter 362 of Missouri’ s Revised Statutes, governing banks and trust companies.

Hndly, even though respondent has not chadlenged the Walton Construction court’'s
definition of “moneyed corporation,” respondent would nonetheless like this Court to hold that
when the court of appeds sad “pledge” it redly meat “mortgage’” or, more generdly,
“collaterd.” This Court should refuse respondent’s invitation. Missouri courts have recognized

the diginction between “pledge” and “mortgage’ for over 150 years. See, e.g., Sansone V.
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Sansone, 586 SW.2d 87, 89 (Mo. Ct. App. E.D. 1979) (citing Williams v. Rorer, 7 Mo. 556,
558 (Mo. 1842)).
4, Even if SMC Lending is a Moneyed Corporation, Relators are Entitled tothe

Protection of Their Own Statute of Limitations.

There is no mait to respondent’'s agument that, because relators are supposedly
“deivativdy” lidble for SMC Lending's dleged violations, reaors cannot raise a limitations
defense based on a diffeent statute of limitations. Neither Missouri law on assgnments, nor
the federad lawv on which respondents have continudly disclamed relying, support respondent’s
postion. Thus, even if SMC Lending were a "moneyed corporation” — which it is not — that
fact would not in any way affect the limitations satute gpplicable to rdators.

Fird, the merits of respondent's “derivative’ liability theory are completedy unrelated
to which datute of limitations governs respondent’'s dams agang relators. HOEPA, 15 U.S.C.
8§ 1641(d), says that a purchaser of a HOEPA mortgage takes it “subject to al clams and
defenses with respect to that mortgage that the consumer could assert against a creditor of the
mortgage.” It plainly speaks to the consumer’s defenses to a dam brought by a lender or an
assgnee, and says that if the consumer has a defense to a clam brought by the origina lender
(most commonly, for default on the undealying note), the consumer has the same defense
agang such a dam brought by an assgnee because the statute removes the assignee’s “holder
in due course” defense. E.g., Vandenbroeck v. ContiMortgage Corp., 53 F.Supp.2d 965, 968

(W.D. Mich. 1999).> But the statute says absolutely nothing about the assignee’s defenses to

°As noted in relators opening brief, plantffs told the United States District Court for
(continued...)
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the consumer’s dam. In other words, HOEPA may affect the consumer’s defenses, and it may
remove an assgnee’s holder-in-due-course defense, but it does not affect the assignee's other
defenses, such as the Satute of limitations.

Nor is there any support for respondent’'s argument that because the subStantive nature
of the dam agang the lender is the same as tha agang the assgnee, “there by definition
cannot be two separate or different periods of limitations’ (Resp't Br. 56). This assertion
ignores Nolan v. Kolar, 629 SW.2d 661 (Mo. Ct. App. ED. 1982), in which different statutes
of limitations gpplied to different defendants (a moneyed corporation and natura persons)
based on their own particular status® The dtuation in Nolan v. Kolar is not unique. One can
eadly hypothesze an automobile collison that injures plantiff, followed by negligence on the
pat of a hedth care provider that exacerbates plaintiff's injuries. The plantiff would have five
years to sue the negligent driver, R.SMo. 8§ 516.120, but only two years to sue the negligent

hedth care provider under R.SMo. § 516.105. In this hypothetica case, as in Nolan and the

>(....continued)
the Western Didrict of Missouri that they were not rdying on HOEPA to do anything except

“serve]] as a bar to a holder-in-due-course defense that an assignee defendant may raise” (Br.

of Relators at 27).

*Respondent is dso wrong in asserting that in Nolan v. Kolar, the dams againg the
bank were not based on respondeat superior. In Nolan, the aleged wrongful acts — giving
notes and deeds of trust to plaintiff's husband without notifying plaintiff, and refusing to mark
the notes as paid, were done “through [the bank’s agents” including defendant Kolar. 629

S.\W.2d at 662.
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present case, the datute of limitations can in fact depend on the satus of the particular
defendant.

Missouri law on assgnments in no way makes relaors automaticaly subject to the same
datute of limitations that governs the clams againg the originad lender. Saying that an assgnee
“dands in the shoes of” the assignor means that the assgnee succeeds to the assignor’'s
benefits, but not its burdens. Haarman v. Davis, 651 SW.2d 134, 136 (Mo. 1983) (“The
generd rule in Misouri is tha a mere assgnment of rights under an executory contract
pertaining to rea estate does not cast upon the assignee any of the persond liabilities imposed
by the contract upon the assgnor’); Rosemond v. Campbell, 343 SE.2d 641 (S.C. 1986)
(“absent an agreement to the contrary, the common law assignee takes only the benefits, not the
burdens, of the assigned obligation”).

This is not a case in which the lender, or its assignee, has sued plaintiffs on the notes
underlying their mortgages. If such a suit were brought, and plaintiffs raised a violation of the
SMLA as a defense, then the law of assgnments (and HOEPA) perhaps might adlow the defense
even agang a plantff that acquired the note through an assgnment. Such was the dtuation in
the cases on which respondent rdies (Resp't Br. 51-52), and therefore those cases are
disinguishable.

Respondent also suggests that relators may be lidble for SMC Lending's dleged unlanful
acts “if they are found to be so closdly related to SMC Lending or one another that any or al
should be consdered one-[and]-the same...or if Relators knew of or participated in the unlawful
lending scheme on which the plantiffs base ther dams.., thereby giving rise to a cvil

congpiracy” (Resp't Br. 52-53). The short answer to this suggestion is that nothing of the sort
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has been dleged, nor has a shred of evidence been presented that would support such a claim.”
There is no dlegdtion that relators are alter egos of SMC Lending, nor any basis for such an
dlegdion.
5. Relators Are Entitled to be Dismissed from the Underlying Action Based on the

Running of the Three-Year Statute of Limitations.

A. The Continuing Violation Doctrine Does Not Apply.

Respondent contends in this action that the dlegedly unlawful fees and points “were not
only payable a or before closing, they were in fact ‘prepaid’ as of the closing.” (Resp't Br. 48).
This datement is an admisson that makes the “continuing violation” doctrine inapplicable,
because if the dlegedly unlawful fees and points were paid a or before the closng, the wrong
occurred and was capable of ascertainment at that time. Therefore, the loan closing date is the
date on which the causes of action accrued. Davis v. Laclede Gas Co., 603 S.W.2d 554, 556

(Mo. 1980).8

"It is undisputed that relators have no rdaionship whatsoever with SMC Lending except
for the fact that relators bought pools of mortgage loans that included some loans tha SMC
Lending originated.

8The argument that the fees and points were prepaid is just one example of the plaintiffs
continued willingness to take whatever podtion is convenient at the time, regardiess of
whether it happens to be entirdy inconsgent with a prior postion. At the same time they
dam the fees and points were prepaid to support ther interpretation of HOEPA, (Br. of

Resp't at 48), plaintiffs assert that the fees and points are paid over the life of the loan to
(continued...)
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Respondent admits that most of the cases have held that a cause of action for charging
dlegedly unlanful fees or points in connection with a second mortgage loan accrues when the
loan is closed and the fees or points are paid to the originating lender. (Br. of Relators 31-32;
Resp't Br. 71). But respondent wants this Court to ignore these cases, and instead follow the
unpublished opinion in Williams v. Zed Corp., No. 02-2045-GV (W.D. Tenn.,, Aug. 15, 2002).
The decison in Williams however, should not be followed for two reasons. First, the Williams
case represents the minority — and less reasoned — pogtion.  Second, the court in Williams was
goplying Tennessee, not Missouri, law and was deding not with a continuing violation doctrine,
but rather specific Tennessee datutory language that darted the dtatute of limitations running
upon “the commission of the act.” ©See App. to Br. of Resp't a A272). But even if the court
had applied the continuing violaion doctrine to support its holding, doing so would be
inconsstent with gpplication of that doctrine under Missouri law.  See, e.g., Davis, 603 S.w.2d
554.

B. Respondent’s Filing Against U.S. Bank National Association Did Not Make

the Action Against Relators Timely.

Relators do not disagree that respondent’'s substitution of U.S. Bank Nationd
Association related back to the origind filing agang U.S. Bank Trust Nationd Association.
This reaults from a draightforward application of Mo. R. Civ. P. 55.03. But respondent has
cited no authority to support the assertion that the later (January, 2002) naming of relators as

additional defendants related back to the date U.S. Bank Nationa Association was sued.

§(...continued)
support their continuing violation argument. (1d. at 67-68).
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Further, respondent asserts that relators “received notice during the limitations period of the
inditution of the action and knew or should have known that it was an intended defendant”
(Rexp’'t Br. 75), but there is no allegation in the petition nor anything in the record to support
this assertion.  Indeed, plantiffs had not even sought any discovery — let adone discovery
regarding additiond defendants — until after the three-year datute of limitations had aready
run. (See App. to Br. of Resp't at Al; App. to Br. of Relators at A2).

C. Defendant Class Tolling Does not Save Respondent’s Claims.

Respondent acknowledges that the mgority of courts have refused to fdlow the rule
announced in Appleton Electric Co. v. Graves Truck Line, Inc., 635 F.2d 603 (7" Cir. 1980),
unless the purported class defendants had notice of the lawsuit during the limitations period.
Respondent argues that these courts are wrong, and the Appleton court correct, but this postion
is both unconvincing and of doubtful condtitutiondity.

As respondent would apply Appleton Electric, a plantiff may file a purported defendant
class action, gve no notice a dl to members of the purported defendant class, then add them
as defendants years later, long after the statute of limitations (or even a datute of repose) has
run. As the court held in the most recent case on the issue, Meadows v. Pacific Island Secs.
Corp., 36 F.Supp.2d 1240, 1248-49 (SD. Cd. 1999), this approach would not be consstent
with due process because it would deprive defendants of ther right to be notified of the cams
agang them. Tha is one thing in a case involving tax assessments where dl the taxing
authorities knew of the pending dispute, e.g., White v. Sims, 470 So.2d 1191 (Ala. 1985), but

it is quite another — and quite unfair — in a case like this one in which members of the purported
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class may have no notice a dl of the fact that they might be sued until well after the limitations
period has run.
CONCLUSION

This Court’s preliminary writ should be made absolute.
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